2 Section 390 is intended to expedite the environmental review of O&G development projects on federal lands. 3 To effectuate that end, Congress created several statutory categorical exclusions (CEs) to NEPA that apply to O&G development. 4 Prior to the EPAct, the Bureau of Land Management (BLM) would permit new O&G development after conducting an Environmental Impact Statement (EIS) or Environmental Assessment (EA).
5 EISs and EAs were 1. National Environmental Policy Act, 42 U.S.C. § § 4321-47 (2012) . 2.
Energy Policy Act, 42 U.S.C. § 15942 (2012).
3.
Id.; see also W. Energy All. v. Salazar, No. 10-CV-237F, 2011 WL 3938240, at *2 (D. Wyo. Aug. 12, 2011) (noting that the EPAct was passed to address long-term energy challenges, including to expedite oil and gas development in the United States). the only NEPA compliance option available to the BLM because the agency had not promulgated regulations creating CEs for O&G projects. 6 After the EPAct was passed, the BLM began permitting a substantial number of O&G wells using the less rigorous CEs provided in Section 390. In fiscal years 2006 through 2008, the BLM used Section 390 CEs to permit approximately 28% of all wells nationally. 7 States, members of Congress, and environmental groups have expressed concerns that the Section 390 CEs would lead to otherwise avoidable environmental impacts by circumventing conventional NEPA review. 8 This article reviews 189 NEPA decisions and assesses whether the EPAct's CEs result in environmental harm that could have been avoided had the projects undergone EA or EIS review.
O&G development on federal lands must comply with NEPA. 9 An EIS is required for "major Federal actions significantly affecting the quality of the human environment." 10 An EA may be completed in circumstances where the project will not have significant impacts or if the agency is unsure whether the project will have a significant impact. 11 Alternatively, an administrative CE may be completed where, pursuant to its rulemaking authority, an agency identifies types of actions that "do not individually or cumulatively have a significant effect on the human environment." 12 ( calling for the amendment of the EPAct's Section 390 "to remove the categorical exclusion for NEPA reviews for exploration or development of oil and gas in wildlife corridors and crucial wildlife habitat").
9. 42 U.S.C. § 4332.
10.
Id. § 4332(2)(C). 11. 40 C.F.R. § § 1501.3, 1501 .4(a)-(c) (2016).
12.
Id. § 1508.4. [Vol. 18 context of O&G development, the BLM may also use one of the EPAct's statutory CEs.
13
The BLM's use of the EPAct CEs raises numerous questions. First, the BLM initially took the position that these statutory CEs "differ substantively from administrative categorical exclusions: whereas administrative categorical exclusion [ for permitting individual wells, there is an incentive to use Section 390 whenever possible, and to avoid larger-scale development plans (and larger-scale NEPA analysis). In avoiding an EIS or EA in favor of a CE, however, the BLM may miss an opportunity to minimize environmental impacts by grouping wells or sharing roads, pipelines, and infrastructure among wells. 21 Consequently, the use of Section 390 CEs "has led to a spider-web pattern of development," where well sites are haphazardly spread across the landscape with little regard for optimal well, road, and infrastructure placement.
22
In sum, because of Section 390, some O&G projects may be being permitted more rapidly than before "without careful analysis" 23 or the opportunity for robust public involvement. The critical question addressed in this paper is: Does the expedited Section 390 CE permitting processlacking the careful agency analysis, transparency, and public participation found in both EAs and EISs-result in more environmentally impactful decisions than those made after EA or EIS review? This study addresses the question by comparing the environmental impacts of O&G projects that have undergone different levels of NEPA review: Section 390 CE, EA, or EIS.
I. BACKGROUND

A. The Bureau of Land Management and Oil and Gas Development
The BLM is "The Nation's Largest Landlord," 24 administering 246.4 million surface acres of federal lands. 25 Additionally, the BLM administers a 700 million acre federal subsurface mineral estate. 26 The Mineral Leasing Act of 1920, as amended by the Federal Onshore Oil and Gas Leasing Reform Act of 1987, authorizes the BLM to grant leases for the "economically sound and stable" development of oil and gas on federal Pursuant to the Federal Land Policy and Management Act of 1976, the BLM uses a multi-step process when permitting oil and gas development.
28
The first step involves the BLM drafting a Resource Management Plan (RMP).
29 RMPs are regional land use plans intended to be broad guides for the long-term management of public lands. 30 RMPs inventory resources and establish allowable uses, constraints, and goals for the region.
31
Relevant to O&G development, the RMP designates areas as open or closed to development and determines general stipulations and mitigation requirements. 32 The RMP does not approve site-specific decisions, but merely determines what areas are appropriate for certain uses. 33 All subsequent O&G permitting must conform to the RMP governing the lands at issue, or the RMP must be amended to accommodate the use.
34
After adopting an RMP, the BLM may lease areas for O&G development. 35 Before offering areas for leasing, the BLM reviews whether leasing conforms to the governing RMP and any NEPA documents applicable to the project or project area. 36 The pre-leasing review is known as a determination of NEPA adequacy and is used to determine whether additional NEPA documentation is required. 37 The permit to drill on a lease is only granted after "analysis and approval . . . of a plan of operations covering proposed surface-disturbing activities within the lease area."
42 APD permitting requires NEPA compliance. 43 NEPA analysis conducted at the APD stage generally ties to, and incorporates by reference, the existing RMP. 44 The BLM in Wyoming
In 2014, Wyoming led the nation in natural gas, coal, uranium, trona, and bentonite production and was second in the nation in oil production. 45 The BLM administers 18.3 million surface acres and 41.6 million subsurface acres in Wyoming. 46 In 2015, there were 14,747 O&G leases extending across 9.9 million acres of these BLM lands. 47 In 2014, these leases produced 44 million barrels of oil and 1.2 trillion cubic feet of natural gas. 48 The Buffalo Field Office, located in north-central Wyoming, is one of ten BLM field offices in the state. 49 The Buffalo Field Office administers 780,291 acres of surface lands and 4.7 million acres of subsurface mineral lands encompassing three counties. 50 54 These RMPs and their amendments provide broad management objectives as well as identify lands that are opened, closed, or subject to restrictions for O&G development over the period of time addressed in this analysis.
55
B. The National Environmental Policy Act (NEPA)
NEPA is a procedural statute that requires federal "agencies to take a hard look at the consequences of a proposed action" before authorizing that action.
56 NEPA "does not mandate particular results, but simply prescribes the necessary process."
57 Even though NEPA is primarily a procedural statute, the EIS process can, in the context of O&G development, reduce environmental impacts with relatively minor economic consequences.
58
NEPA requires all federal agencies to prepare an EIS for "every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment."
59 Federal agencies may, as an initial step, prepare an EA to determine whether the environmental impact of the proposed action is significant enough to warrant an EIS. 60 The EA is a "concise public document" that "[b]riefly provide[s] sufficient evidence and analysis for determining whether to prepare an [EIS] ."
61 If the proposed action is found to have no significant effect, the agency completes the NEPA review by issuing a finding of no significant impact. 62 However, if the proposed action is determined to have a significant effect, then an EIS is required. 63 Additionally, an agency may forego an EA and proceed directly to an EIS if the consequences of the action are clearly significant. 64 An EIS must evaluate the proposed action, reasonable alternative actions, and a "no action" alternative, comparing each alternative's direct, indirect, and cumulative environmental impacts. 65 The "no action" alternative reflects the scenario where the proposed activity does not take place and provides a baseline against which to compare a project's alternative impacts.
66 Consideration of alternatives is "the heart of the environmental impact statement," 67 and consideration of fewer alternatives may result in decisions with more environmental effects.
68
As a first step in completing an EIS, the agency publishes a notice of intent to prepare an EIS in the Federal Register, describing the proposed action. 69 Next, after receiving and considering public comment, the agency prepares and circulates a draft EIS for public review and comment. 70 After reviewing and responding to comments and making any appropriate changes to the EIS, the agency then circulates the final EIS.
71 Finally, the agency selects an approved alternative and issues a record of decision.
72
If the action falls within a category of actions that can be authorized under a CE, then the agency need not prepare an EIS or an EA. 73 CEs are 59. 42 U.S.C. § 4332(2)(C) (2012).
60.
See 40 C.F.R. § 1508.9 (2014) (indicating that an environmental impact statement does not have to be done if the environmental assessment suggests no significant impact).
61.
Id.
62.
Id. § 1501.4.
63.
Id.
64.
Id specific types of actions identified by the agency through rulemaking, which do not individually or cumulatively have a significant effect on the human environment. 74 Federal agencies are required to design procedures for establishing CEs. 75 The agencies' CE procedures "shall provide for extraordinary circumstances in which a normally excluded action may have a significant environmental effect," in which case an EA or EIS will be required. 76 The BLM has not established CEs that apply specifically to O&G development.
77
C. Section 390 of the Energy Policy Act of 2005
In Section 390 of the EPAct, Congress identified five categories of action subject to a "rebuttable presumption" that they are categorically excluded from NEPA. 78 Three of the CEs apply directly to the permitting of new O&G wells. 79 Shortly after Congress enacted the EPAct, the BLM adopted guidance that directs Section 390 CE use.
80
Under Section 390, Type 1 CEs are available when the proposed well site results in less than five acres of disturbance and when site-specific analysis has been previously completed in another NEPA document "so long as the total surface disturbance on the lease is not greater than 150 acres."
81 If more than one well is proposed for the project, each well is counted separately and each may disturb up to five acres, but all contribute to the 150-acre disturbance cap.
82 Type 2 CEs are available when the operator proposes to drill an oil or gas well from an existing well pad where 74 .
Id. § § 1508 .4, 1507.3(b)(1)-(2)(ii).
75.
Id. § 1508.4.
76.
Id. The BLM has identified twelve extraordinary circumstances, including actions that: (1) have significant impacts on threatened or endangered species or species proposed for listing, (2) contribute to the spread of noxious weeds or invasive species, and (3) have a "direct relationship to other actions with individually insignificant but cumulatively significant environmental effects." NEPA HANDBOOK, supra note 6, at 155.
77. See NEPA HANDBOOK, supra note 6, at apps. 3, 4 (listing department and bureau CEs).
78. 42 U.S.C. § 15942(a) (2012); GAO EPACT REPORT, supra note 5, at 34. The EPAct "does not specify what the 'rebuttable presumption' provision in Section 390 means or how BLM is supposed to implement it." Id. The BLM interprets the "rebuttable presumption" to mean that a Section 390 CE "will comply with NEPA unless this presumption is rebutted by showing that one or more of the [Section 390] required conditions is not present." Id. at 40-41. For example, one may rebut the presumption that a Type 1 CE applies by showing that the project will result in more than five acres of surface disturbance per well. Under this interpretation, the existence of extraordinary circumstances alone, however, is insufficient to rebut the presumption of CE applicability.
79 drilling has occurred within the past five years. 83 Type 3 CEs are available when the project proposes to drill a "well within a developed field for which an approved land use plan or any environmental document prepared pursuant to NEPA analyzed such drilling as a reasonably foreseeable activity" and was completed within five years of drilling. 84 The BLM guidance defines a developed field as any field in which a confirmation well has been completed. 85 A confirmation well is one that demonstrates that "oil and gas resource[s] exist in paying quantities" for the field. 86 The BLM guidance also states that RMPs, encompassing the proposed well, will satisfy the NEPA requirement for Type 3 CEs so long as the RMP "contains a reasonably foreseeable development scenario broad enough to encompass this action." 87 The BLM's 2005 guidance provided that Section 390 CEs would not be subject to extraordinary circumstances. 88 This represents an important difference from administrative CEs, which cannot be used when extraordinary circumstances exist. 89 The 96.
Id.
97.
98.
99.
100.
See generally 5 U.S.C. § § 551-59 (2012) (discussing the Administrative Procedure Act that governs agency rulemaking).
101. W. Energy All., 2011 WL 3738240, at *1.
102.
Id. at *7.
103.
104.
to follow the 2005 guidance instead. 105 However, the BLM indicated its intent to initiate rulemaking to establish new guidelines for the use of Section 390 CEs.
106 At the time of writing this article, the BLM has not published a proposed rule to this effect.
II. METHODS
A. Geographic Scope and Data Acquisition
The BLM tracks NEPA compliance at three different levels: national, state, and field office. A brief survey revealed irregular and incomplete tracking across the three levels. In general, field offices maintained the most complete records, but even then, some field offices did not track all EAs and CEs. Our initial survey is consistent with the GAO's finding that national BLM data regarding the number of CEs issued "varied considerably from . In many cases, a separate field office website also provides access to NEPA documents specific to that field office. Information obtained from individual field offices, however, was highly inconsistent, with some field offices displaying and making available only EISs and EAs and others providing a list of all NEPA decisions without providing downloadable documents.
At the time of writing, the Buffalo Field Office in Wyoming had the most complete online NEPA record of any field office surveyed. Consequently, the Buffalo Field Office was selected for this study. It is also within the geographic scope of our previous analysis of O&G NEPA decisions, 115 allowing for comparison with EIS data from the previous study.
B. Variables for Analysis
All Buffalo Field Office EAs and CEs quantified the number of wells and well pads proposed and permitted. However, initial surface disturbance was the only environmental variable reported consistently throughout the EAs and CEs. 116 Initial surface disturbance reflects the amount of ground and vegetation disturbance that occurs with initial well-site development and includes well-pad construction, road construction and improvement of existing roads, utility and pipeline construction, and construction of other 113 .
Public Long-term or life-of-project disturbance was reported in many documents, however, the methods for determining this variable varied. Because the methods for calculating long-term disturbance varied and because the temporal scope of long-term disturbance depended on several factors-including reclamation efforts by the operator and construction schedules as well as site specific environmental conditions-this variable was not included in the analysis.
facilities associated with the production of O&G. 117 Many documents separated the total initial surface disturbance by the activity, resulting in disturbance acreage for well pads, roads, and other facilities.
Initial Surface Disturbance as an Indicator of Environmental Impact
This analysis focuses on initial surface disturbance because it was recorded consistently and because initial surface disturbance also has broad implications for plants and wildlife, water quality, and air quality. 118 Initial surface disturbance can result in loss of wildlife habitat, habitat fragmentation, and behavioral disruption in some species. 119 It can cause the spread of nonnative species through the clearing of native vegetation combined with the use of contaminated machinery. 120 Further, it exposes soils to wind and water erosion. 121 Wind eroded soils can be major contributors to air pollution. 122 Water eroded soils can impair water quality through increased sediment and nutrient levels.
123
In the study area, the BLM recognizes that approximately 82% of initial surface disturbance will last the life of the project.
124 Long-lasting impacts include roads, well pads, and other facilities that will remain in place until the O&G is depleted and the lands are completely reclaimed. The remaining 18% of the initial disturbance is temporary in nature and typically involves areas surrounding the actual facilities that are necessarily 117 
C. Dataset
We obtained and reviewed all 176 O&G well permitting CE (n=94) and EA (n=82) documents completed by the Buffalo Field Office between January 1, 2011, and December 31, 2014. Notably, the Buffalo Field Office did not complete a single O&G EIS during this period.
We reviewed every CE and EA and recorded the following indicators, if available: (1) number of proposed and permitted wells; (2) number of proposed and permitted well pads; (3) acreage of proposed and permitted initial surface disturbance; (4) acreage of permitted initial surface disturbance caused by well-pad construction; (5) acreage of permitted initial surface disturbance caused by road construction and improvement; and (6) acreage of permitted initial surface disturbance caused by other facilities.
To allow for comparison of CEs and EAs to EISs, we used an EIS dataset compiled for a previous study.
126 That 
D. Data Analysis
We sought to compare project impacts between CEs, EAs, and EISs. Two types of CEs, Type 1 (n=15) and Type 2 (n=2) CEs are used less frequently. These CEs allow for permitting of very small projects or projects that drill from an existing well pad. 129 Because of their specialized nature and low sample size in the dataset, we did not statistically compare Type 1 and 2 CEs to EAs and EISs. In contrast, Type 3 CEs (n=77) are the most commonly used Section 390 CEs nationally and were the most commonly used CE in this study. 130 We reviewed initial surface disturbance per well for Type 3 CEs, EAs, and EISs with an Analysis of Variance test (ANOVA) using JMP Pro 11.2 statistical software. If the ANOVA indicated a statistically significant effect, we then used a post-hoc Each Pair, Student's t-Test to locate the source of the significant effect. We consider a value of P < 0.05 as statistically significant and a value of P < 0.10 as trending toward statistical significance.
We used a weighted mean for our analysis. 132 A weighted mean allows for consideration of grouped data when those groups are different in size. 133 This was necessary in our study because the sampling unit is the individual NEPA decision. Each NEPA decision permitted a different number of wells that could vary considerably from project to project. For example, a CE may permit a single well, while an EIS may authorize several thousand wells. Consequently, an arithmetic mean calculation would inaccurately represent the data because each NEPA decision would be weighted equally regardless of the number of wells it permitted. 134 To capture the true mean value for surface disturbance per well, we needed to weigh each decision by the number of wells it permitted. Thus, NEPA decisions that permitted more wells were given more weight than those that permitted less based on the total number of wells permitted by the decision.
To better understand the components of surface disturbance, we used the same methods as described for initial surface disturbance to compare per well surface disturbance caused by well pads, road construction, and other facilities for EIS, EA, and Type 3 CE decisions. Id.
III. RESULTS
Between
135.
BLM National Register, supra note 108 (under "ePlanning Project Search," select "NEPA." Then put "Wyoming" into the "State(s)" column, and select "All" offices, "All" document types, and "All" fiscal years. Finally, select "Fluid Minerals" under "Program(s)" and hit "search").
1,268 wells through 82 EAs, 94 CEs, and no EISs. The vast majority of CEs were Type 3.
The 94 CEs permitted 310 wells on 224 well pads and allowed for a total of 2,415.2 acres of initial surface disturbance. Of the 94 CEs, 15 were Type 1 CEs, 2 were Type 2 CEs, and 77 were Type 3 CEs. Type 1 CEs permitted an average of 1.87 wells (range=1 to 6) from an average of 1.6 well pads (range=0 to 6). 136 Initial surface disturbance for Type 1 CEs averaged 5.9 acres (range=0.4 to 20.5). Each of the two Type 2 CEs permitted a single well from an already existing well pad and caused no new initial surface disturbance. Type 3 CEs permitted an average of 3.6 wells (range=1 to 22) from 2.6 well pads (range=0 to 15). On average, Type 3 CE projects caused 30.2 acres of initial surface disturbance (range=0.82 to 165).
Forty-three of the 94 CEs did not include gathering pipelines, electrical utilities, other production facilities, or some combination of these ancillary facilities in the analysis. If these facilities became necessary, the operator agreed to notify the BLM through a sundry notice.
137 Sixty-six percent of the Type 1 CEs (10 of 15) and 43% of the Type 3 CEs (33 of 77) did not include these associated facilities. Consequently, initial surface disturbance values for Type 1 and 3 CEs may underestimate total development impacts because wells are likely to require additional infrastructure.
The 82 EAs permitted 958 wells on 697 well pads, allowing for a total of 4,260.2 acres of initial surface disturbance. On average, each EA permitted 11.7 wells (range=0 to 84) drilled from 8.5 well pads (range=0 to 80). The average initial surface disturbance permitted per EA was 53.2 acres (range=0 to 417.9). Only one EA denied all proposed well applications.
138 Several EAs deferred judgment on individual wells contained in the larger proposal until additional information could be obtained or further analysis was completed. 
Comparison of Surface Disturbance for CEs, EAs, and EISs
The EISs analyzed in our earlier work were prepared for larger proposals than those considered in the EAs or CEs.
140 EIS decisions permitted, on average, 3,618.85 wells (range=138 to 28,200) . 141 The proposed surface disturbance for EIS projects was, on average, 1,802.28 acres (range=788 to 55,150) . 142 In comparison, the proposed surface disturbance for EA and CE projects was, on average, 55.20 acres (range=0 to 417.9) and 30.22 acres (range=0.82 to 165), respectively. The number of wells per well pad were similar across the three NEPA types with Type 3 CEs averaging 1.41 wells per pad, EAs averaging 1.37 wells per pad, and EISs averaging 1.22 wells per pad. 143 EA projects had the second lowest surface disturbance per well (M=4.45 acres, SE=0.92). Type 3 CE projects resulted in the most surface disturbance per well (M=8.31 acres, SE=1.69).
140.
Ruple & Capone, supra note 58.
141.
Id. at 44.
142.
Id. at 45. 143.
"M" represents weighted mean and "SE" represents standard error. [Vol. 18 EIS surface disturbance per well was significantly lower than that of EAs (p=0.046) and Type 3 CEs (p=0.012). The difference between EA and Type 3 CE surface disturbance per well was trending toward statistical significance (p=0.055).
Components of Initial Surface Disturbance
The differences in surface disturbances per well are largely controlled by road and well-pad-construction disturbances. Not all NEPA decisions separated overall surface disturbance into categories of disturbance, so we only reported on those decisions that did (n=169). Because we reported on a subset of our data, the sum of the weighted means for the three categories of disturbance does not equal the weighted mean total initial surface disturbance reported above Type 3 CE projects resulted in the greatest amount of road-construction disturbance per well (M=3.34 acres, SE=0.76). EA projects had slightly less road-construction disturbance (M=1.71 acres, SE=0.45). EIS projects resulted in the least amount of road-construction disturbance (M=0.70 acres, SE=0.09). The difference between EISs and both CEs (p=0.0007) and EAs (p=0.032) was statistically significant. The difference between EAs and CEs was trending toward statistical significance (p=0.065).
144.
See supra notes 140-42 and accompanying text.
Similarly, Type 3 CE projects resulted in the greatest amount of wellpad-construction disturbance per well (M=4.03 acres, SE=0.53). EA projects had slightly less well-pad-construction disturbance (M=1.70 acres, SE=0.32). EIS projects resulted in the least amount of well-padconstruction disturbance (M=1.90 acres, SE=0.07). The difference between EISs and CEs was statistically significant (p=0.0002). The difference between EAs and CEs was also statistically significant (p=0.0001). There was no significant difference between EISs and EAs (p=0.52).
The catchall category, other facilities, accounts for all other wellassociated disturbances that occur outside the well-pad or road footprint. Other facilities may include pipelines and utility lines not within road corridors, compressor sites, evaporation pits, production facilities, and storage tanks. Other facilities caused similar levels of disturbance per well for EIS (M=0.86 acres, SE=0.05) and EA projects (M=0.66 acres, SE=0.24). Type 3 CEs had slightly more other-facility disturbance per well (M=1.34 acres, SE=0.39). None of these differences are statistically significant.
IV. DISCUSSION
A. Comparison of Environmental Effects for Different Levels of NEPA Compliance
Even though 43% of Section 390 Type 3 CEs likely underestimated actual project impacts by omitting certain facilities, 145 projects permitted through Type 3 CEs still had greater environmental effects per well than those that underwent EA or EIS review. Type 3 CE wells disturb, on average, 3.86 acres more per well than EA wells, and, on average, 5.61 acres more per well than EIS wells. The difference between Type 3 CE projects and EA and EIS projects is largely driven by greater road-and well-pad-construction disturbance in Type 3 CE projects.
The increased road surface disturbance we observed for Type 3 CEs may reflect insufficient and piecemeal planning caused by numerous operators acting independently. 146 This explanation is consistent with the GAO's observation that Section 390 CE use has caused a haphazard "spider-web pattern of development" as operators and the BLM take a "piecemeal approach to [ comprehensive approach to development, like that analyzed in EAs and EISs, road location can be optimized so that less road area is necessary to access wells. 148 Optimization occurs when operators consider existing and future O&G development within the field. The operator can then locate their facilities to utilize existing roads or align roads to minimize redundancies.
Likewise, piecemeal planning and development may also explain the increased well-pad disturbance we observed in Type 3 CE projects. 149 Many projects that underwent EA or EIS review minimized well-pad footprints by using centralized facilities. 150 A centralized facility is one that is located so that it may provide service to numerous well pads. By centralizing production, storage, or compression-station facilities, operators can reduce the size of well pads as the well pads no longer need to accommodate these facilities. In the current study, Type 3 CE projects seldom incorporate centralized facilities.
Centralized facilities can also reduce road-construction surface disturbance, as centralized facilities often reduce or eliminate the need for heavy truck traffic to individual well pads. 151 Public participation may also explain the difference in surface disturbance per well observed in this study. The external reform theory postulates that increased transparency and public involvement associated with the NEPA process may result in more sustainable decision-making.
154
Public comment during the EIS process can influence the creation of alternatives and final agency decisions. 155 However, public comment and disclosure are not required for CE decisions. 156 It is unclear whether operators would voluntarily deploy environmentally beneficial technologies or use central facilities absent the public participation engendered by the EA and EIS process.
157 Thus, the increased surface disturbance we observed for Type 3 CE projects may, in part, be due to insufficient external pressure on both the BLM and operators.
In sum, Type 3 CE projects are likely to cause greater environmental impact per well than projects that undergo EA or EIS review. These differences are likely the result of piecemeal planning and reduced external pressure on the operators and the BLM. The 3.86 acres of difference in surface disturbance per well between Type 3 CE projects and EA projects may seem minor; however, if our results hold at the national level, the use of Type 3 CEs may be permitting tens of thousands of acres of avoidable surface disturbance per year.
B. Specific Problems in Section 390 CE Implementation
Sundry Notices
Sundry notices are requests from the operator to the BLM for modification of an approved APD.
158 Sundry notices can be used for a "wide range of activities," such as expanding or moving a well site or adding pipelines. 159 The BLM commonly uses a separate Section 390 CE to Forty-six percent of all CEs we reviewed (n=43) did not include potentially necessary surface-disturbing facilities (e.g., gathering pipelines, electrical utilities, other production facilities, or some combination of these ancillary facilities) in the analysis. In these cases, the operators agreed to provide the BLM with a sundry notice if the wells became producers and additional facilities were necessary. Forty-three percent of Type 3 CEs (n=33) omitted potentially necessary facilities. Type 3 CEs can only be used for new "well[s] within a developed field."
163 Within a developed field, the BLM should expect that the well will produce in paying quantities, and the BLM should disclose all potentially necessary facilities in the CE to avoid underestimation of environmental impacts.
Sixty-six percent of the Type 1 CEs (n=10) omitted potentially necessary facilities. Type 1 CEs are limited to five acres of surface disturbance, so omission of surface-disturbing facilities from the analysis may result in the application of this CE for activities that would otherwise require potentially more complicated forms of NEPA review. 164 While we are not accusing operators of intentional misrepresentations, operators do have a clear incentive to omit gathering pipelines and production facilities whenever possible in order to remain below the five-acre threshold, thereby meeting the criteria of the CE and avoiding the delays of an EA or EIS. Notably, half of the Type 1 CE decisions that omitted facilities had surface impacts greater than four acres. In these cases, additional facilities may have pushed the project's total surface disturbance over the five-acre threshold.
160.
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161. GAO EPACT REPORT, supra note 5, at 32.
162.
Id. at 33. 163.
42 U.S.C. § 15942(b)(3).
164.
Id. § 15942(b)(1).
The BLM should consider providing guidance for the omission of facilities and use of sundry notices in the context of Section 390 CEs. Specifically, the BLM should require operators to disclose and account for all facilities that will likely become necessary.
Type 3 CEs Tiered to RMPs
Type 3 CEs require that "an approved land use plan or any environmental document prepared pursuant to NEPA analyzed such drilling as a reasonably foreseeable activity" and was completed within five years of drilling. 165 RMPs encompassing the proposed well satisfy the NEPA requirement, so long as the RMP "contains a reasonably foreseeable development scenario broad enough to encompass this action." 166 This may be problematic, as "RMPs typically cover several million acres[] [and] may [simply] lack the resolution needed to adequately assess the resources and environmental impacts that will result from subsequent development." 167 Consequently, RMPs are poorly suited to address impacts occurring at the smaller geographic scale of an APD. 168 The Type 3 CEs in the current study all incorporated the Buffalo Field Office RMP and subsequent amendments into their analysis. The RMP was amended most recently in 2015, 169 incorporating new, reasonably foreseeable development scenarios for each alternative considered and projecting between 7,630 and 12,892 total productive wells. 170 The 2015 RMP appears sufficient to satisfy the Type 3 CE criteria. The RMP is "an approved land use plan" that "analyzed such drilling as a reasonably foreseeable activity" and was completed within five years of drilling. 171 the 2015 RMP and incorporated one or more previously completed sitespecific EAs into their analysis. Although the Buffalo Field Office went beyond the requirements of Section 390, our surface-disturbance results indicate that incorporating a previously completed RMP or EA without any additional analysis may not provide the same level of environmental benefits as conducting an EA or EIS for the project.
Type 3 CEs Tiered to Master Leasing Plans
Many RMPs are more than five years old and, therefore, cannot be used to support either Type 1 or Type 3 CE issuance. Furthermore, new information or changed conditions may require reconsideration of decisions contained in existing RMPs. Recognizing these issues and that wholesale RMP revision could be an unwieldy tool in adapting to such changes, the BLM in 2010 introduced a series of leasing reforms affecting O&G development on public lands. 172 These reforms required the BLM to conduct a more in-depth review for areas that are or may be opened to leasing and where additional planning and analysis is needed prior to new O&G leasing because of changing circumstances, updated policies, and new information. 173 The additional planning and analysis is contained in a Master Leasing Plan (MLP) and accompanying NEPA documentation. The MLP is ordinarily initiated as a land-use-plan amendment and reconsiders RMP decisions pertaining to leasing.
174
As an RMP amendment prepared pursuant to NEPA that specifically addresses O&G development as a reasonably foreseeable activity, MLPs are a predicate decision upon which either a Type 1 or a Type 3 CE can be based. MLPs may, therefore, prove to be an important tool in expediting O&G development because many RMPs are more than five years old and could not be tiered to support a section 390 CE but for an MLP. Thus, MLPs may breathe new life into older RMPs, at least as they integrate with Section 390 for O&G permitting purposes.
C. Recommendation to the BLM
The BLM should consider, through notice-and-comment rulemaking, establishing regulations that require review for extraordinary circumstances 172 .
BUREAU OF LAND MGMT., OIL AND GAS LEASING REFORM LAND USE PLANNING AND LEASE PARCEL REVIEWS 1 (2010 prior to Section 390 CE use. This would ensure that O&G projects involving sensitive resources undergo EA or EIS review. For projects with moderate impacts, operators may be more willing to voluntarily reduce impacts to ensure the applicability of a Section 390 CE. Projects with minor environmental impacts would likely be unaffected by extraordinarycircumstance regulation and receive Section 390 CE review. Such a regulation would be consistent with the EPAct for three reasons.
First, the EPAct does not expressly preclude extraordinarycircumstances review. 175 According to the GAO, whether the language of Section 390 subjects CEs to extraordinary-circumstances review is a question "open to differing interpretations." 176 In 2005, the BLM "chose to interpret the interaction of NEPA and the EPAct as excluding [extraordinary-circumstances review]." 177 Five years later, the BLM changed course and attempted to require extraordinary-circumstances review by adopting new guidance. 178 However, the BLM's new guidance was vacated because it failed to follow APA procedures. 179 The federal court did not reach the issue of whether extraordinary-circumstances review was consistent with the EPAct. 180 Thus, the plain language of Section 390 is ambiguous with regard to the applicability of extraordinary circumstances.
Second, the language Congress used in Section 390 indicates an intent that extraordinary-circumstances review would apply. 181 If Congress had intended for the Section 390 CEs to entirely circumvent the Council on Environmental Quality's (CEQ) regulations requiring extraordinarycircumstances review, they could have done so expressly. By using the term "categorical exclusions," Congress borrowed a term of art that was created and defined by CEQ regulations. 182 "It is a cardinal rule of statutory construction that, when Congress employs a term of art, it presumably knows and adopts the cluster of ideas that were attached to each borrowed word in the body of learning from which it was taken."
183 "In such case, absence of contrary direction may be taken as satisfaction with widely [Vol. 18 accepted definitions, not as a departure from them."
184 Under this rule of statutory interpretation, Section 390 "adopted the cluster of ideas" surrounding the term "categorical exclusion," including the requirement of extraordinary-circumstances review.
Third, the language Congress chose not to use in Section 390 indicates an intent that the CEs be subject to CEQ regulations, such as the extraordinary-circumstances requirement. Congress knows how to exempt Section 390 CEs from the CEQ regulations if it wants to do so. Congress has exempted several types of action from both NEPA and the CEQ regulation. 185 To do so, Congress has proclaimed, as it did in the Stafford Act, that the action "shall not be deemed a major federal action significantly affecting the quality of the human environment within the meaning of [NEPA] ." 186 In the Regional Rail Reorganization Act of 1973, Congress used slightly different language: "[T]he provisions of [NEPA] shall not apply with respect to any action taken under authority of this chapter."
187 Because Congress knows how to expressly exempt activities from NEPA and the CEQ regulations, its decision not to include similar express language in the EPAct suggests that the omission was deliberate. 188 It follows that Section 390 CEs should be subject to the same regulations as administrative CEs because to do otherwise would treat Section 390 as creating a complete exemption to NEPA, not merely a categorical exclusion to it.
CONCLUSION
In 2005, Congress created several statutory CEs to expedite environmental review of O&G development projects on federal lands. 189 Since that time, the BLM has permitted as much as 28% of all wells using the statutory CEs instead of conducting NEPA analysis through an EA or EIS. 190 This has led to "disagreements and litigation" over the appropriate application and environmental consequences of Section 390 CEs. 191 Our results show that Section 390 Type 3 CEs, the most commonly used CE, result in projects with greater surface area disturbance per well than projects that have undergone EA or EIS review. Increased surface disturbance in Type 3 CE projects appears to be a result of piecemeal road planning and failure to utilize centralized facilities. It is also likely that reduced public participation in the Section 390 process removes an external-pressure component that can influence both operator and BLM decision-making.
We recognize the limited geographic scope of the current study; however, if our results are representative of national trends, then the use of Type 3 CEs may be permitting tens of thousands of acres of avoidable surface disturbance every year. This is environmental harm that may have been avoided if projects underwent EA or EIS review.
In light of these findings, we urge caution when considering proposals to expedite the NEPA process because expedited review may come at the cost of increased environmental harm. We hope this study will help inform the BLM as it prepares to propose new Section 390 CE regulations. We recommend that the BLM considers incorporating extraordinarycircumstances review into its Section 390 CE process. This action could ameliorate some of the environmental harms we observed while still allowing expedited permitting for projects with truly minor impacts. 
